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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER

At its notion termin Syracuse, New York, on February 21,
1995, the Court heard the notion of Key Corp Mortgage, Inc. ("KM")
filed pursuant to 8362(d)(1l) of the Bankruptcy Code (11 U S.C
88101-1330) ("Code"), seeking to vacate the automatic stay inposed
pursuant to Code 8362(a) and permt KM to conclude a pending
nortgage foreclosure action in a New York state court, or in the
alternative, dismss the case because Debtor was not eligible for
Chapter 13 relief pursuant to Code 8109(g)(1). Debtor filed

opposi ng papers and appeared at oral argunent.



JURI SDI CT1 ONAL STATEMENT

The Court has core jurisdiction of this contested matter

pursuant to 11 U. S.C. 881334(b), 157(a)(b)(1) and (2)(0Q.

FACTS

Debtor filed a voluntary petition pursuant to Chapter 13
of the Code on Novenmber 23, 1994. Debtor thereafter filed a
Chapter |3 plan ("Plan") January 17, 1995. As of the date hereof,
t he Pl an has not been confirnmed.

The instant case is the third Chapter 13 the Debtor has
filed since Novenmber 1993. On Novenber 3, 1993, one day prior to
the scheduled foreclosure sale of KM's nortgage on Debtor's
property at 38 East Street, Skaneateles, New York, Debtor filed
his first Chapter 13 case ("Case #1"). On April 8, 1994, this
Court denied confirmation of Debtor's proposed plan whi ch had been
objected to by KM and dismssed Case #1 pursuant to Code
81307(c) (1). On June 29, 1994, again on the eve of KM's
reschedul ed foreclosure sale, Debtor filed his second Chapter 13
case ("Case #2"). On Septenber 8, 1994, the Court again denied
confirmation of Debtor's proposed Chapter 13 plan, but provided the
Debtor with an opportunity to file an anended plan within thirty
(30) days of the date of the Order. Wen Debtor failed to file an
amended pl an, the Court, by Order dated October 17, 1994, di sm ssed
Case #2. As indicated above, on Novenber 23, 1994, six days prior

to KM's second reschedul ed foreclosure sale, Debtor filed the



i nstant Chapter 13 ("Case #3").

It appears fromthe noving papers that the bal ance due on
KM's nortgage debt is approximately $64,000 while Debtor's
property is allegedly valued at approxi mately $136, 000.

ARGUMENTS

KM argues initially that the filing of Debtor's Case #3
on Novenber 23, 1994 viol ated Code 8109(g) (1) since the dism ssal
of Debtor's Case #2 resulted fromhis "intentional failure to obey
an order of the Court," (see Affidavit of David C. Fielding, Esq.
sworn to January 16, 1995, 120). Additionally, KM argues that the
t hree separate Chapter 13 filings by Debtor evidence a | ack of good
faith and, thus, there is cause to lift the automati c stay pursuant
to Code 8362(d)(1). KM asserts that these sane grounds provide a
basis, alternatively, to dismss the Chapter 13. Finally, KM
argues that whichever relief the Court grants, it should further
pronounce that in any subsequent filing by Debtor, within 180 days,
the stay inposed pursuant to Code 8362(a) shall not apply to its
f orecl osure proceedi ngs.

Debtor argues that Code 8109(g)(1) is not inplicated
because neither of the Court's prior Orders dismssing Case #1 or
Case #2 were with prejudice and neither dism ssal resulted from
Debtor's willful failure to abide by any Court order. Debt or
contends that in both of his prior cases, he was inadequately
represented by counsel who failed to informhimof the status of

his cases or the need to file anended Chapter 13 plans. He asserts



that the Order di sm ssing Case #2, while giving hi mthe opportunity

to file an anended plan, did not mandate that he do so.

DI SCUSSI ON

Considering the first ground asserted by KM, that Case
#3 was filed in violation of Code 8109(g), the Court nust exam ne
the | anguage of the statute. Code 8109(g)(1) provides that a
debtor is prohibited fromrefiling a petition for a period of |80
days if the prior case "was dism ssed by the court for a willful
failure of the debtor to abide by orders of the court, or to appear
before the court in proper prosecution of the case;"”

KM asserts, herein, that the Debtor's current Chapter 13
case was filed on Novenber 23, 1994, while his prior Chapter 13
case was dism ssed by Oder dated Cctober 17, 1994, thus falling
within the 180 day filing prohibition of the statute. KM next
asserts that Case #2 was disnm ssed due to a failure of the Debtor
"to obey a court order to file an anmended plan on October |7
1994". (See Affidavit of David C. Fielding, Esq., sworn to January
| 6, 1995 at T20.)

Debt or argues that his failure to file an anended pl an by
Cctober 17, 1994 was not a willful failure to abide by the Court's
prior Oder of Septenber 8, 1994, since that Oder sinply gave
Debtor 30 days fromthe date of that Oder to file and notice an
anmended plan. Debtor argues that the filing of an anended pl an was
optional and not mandated by the Septenber 8, 1994 Order. ( See
Septenber 8, 1994 Oder attached to Affirmation of James F.



Sel bach, Esqg., dated February 1, 1995, at Exhibit "E ")

Wil e the case | aw does not provide a "bright line" on
the issue of willful failure, its been generally held that as used
in Code 8109(g) "willful connotes an act done intentionally,
deli berately, know ngly and purposely, w thout justification or

excuse". Inre Mrris, 49 B.R 123, 124 (Bankr. WD. Ky. 1985); see

alsolnre Linpert, 155 B.R 793, 794 (Bankr. MD.Fla. 1993); Inre

Nel kovski, 46 B.R 542, 544 (Bankr. N.D.Il]. 1985).}

Focusing solely on the | anguage of the Septenber 8, 1994
Order conditionally dism ssing Debtor's Case #2, one cannot reach
the conclusion that the Debtor's failure to satisfy the condition
of that Order by filing and noticing for confirmati on an anmended
plan within thirty days thereafter, constituted a wllful failure
to conmply with that Order, thus, invoking the |80 day sanction of
Code 8109(g) when Case #2 was finally dism ssed by virtue of the
October |17, 1994 Order of the Court.

KM al |l eges alternatively, however, that the stay i nposed
pursuant to Code 8362(a) should be vacated for cause pursuant to
"Code 8362(d)(6)" (sic) because Debtor's "three separate filings
under Chapter 13, each on the eve of a schedul ed forecl osure sale,
wi t hout confirmable plans as to any of said filings, is evidence of
| ack of good faith". ( See Affidavit of David C. Fielding, Esq.
sworn to the January 16, 1995 at 121.)

The law is fairly well settled that "cause" for relief

fromthe stay pursuant to Code 8362(d)(1l) is established where it

! Code 8109(f) was redesignated as subsection (g) by the 1986
amendnents to Title I1.



can be shown that a Chapter 13 debtor has acted in "bad faith"

See Inre Maurice, 167 B.R 114, 124 (Bankr. N.D.1l1. 1994); Inre

Hundl ey, 103 B.R 768, 770 (Bankr. E.D.Va. 1989); In re Ashton, 63

B.R 244, 246 (Bankr. D.N. D. 1986). Wiile so-called "serial™
filings in Chapter 13 are not prinma facie evidence of bad faith, a
majority of courts that have exam ned such conduct have concl uded

t hat absent a change i n circunstances between filings, bad faithis

an inescapable concl usion. See In re Earl, 140 B.R 728-737
(Bankr. N.D.Ind. 1992). (citations omtted)

The Second Circuit Court of Appeals in Johnson v.

Vanguard Holding Corp. (In re Johnson), 708 F.2d 865 (2d. Gr.

1983), considering an appeal froma dism ssal of a Chapter 13 case
based upon a debtor's bad faith filing, observed that "' Good
faith,' while not defined by statute or |legislative history, see 5
Collier on 91325.01 [2][C] (15th ed. 1982) certainly does, however,

require 'honesty of intention,' Barnes v. \Welan 689 F.2d at 200,

in the sense of focusing on the debtor's conduct in the subm ssion,
approval, and i npl enentati on of a Chapter 13 bankruptcy plan." 1d.
at 868 (citations omtted). The Second Crcuit further directed
t hat "The Bankruptcy Judge shoul d determ ne whet her Johnson had a
bona fi de change in circunstances that justified her default on her
first plan and her second filing." [Id.

Wiile in the instant case KM seeks to vacate the stay
rat her than dism ss the case based on the Debtor's serial filings,

t he pronouncenents of the Second Circuit in Johnson, supra, 708

F.2d at 868 are equally applicable here. Debtor apparently argues

that, in essence, a change of circunstances does exist in that he



now has an attorney who will keep himinfornmed as to the status of
the Chapter 13 case and presumably will conply with the Court's
orders. (See Affidavit of Debtor sworn to January 30, 1995).°2

From a review of the noving papers and the exhibits
attached thereto, it appears that Debtor's Case #1 was di sm ssed
when both KM and the Chapter 13 Trustee objected to the alleged
anount of arrearages on the KM nortgage whi ch Debtor proposed to
cure through that plan. KM also objected to confirmation of
Debtor's Plan in Case #2 on basically the sane grounds, nanely that
Debtor's second plan understated KM's nortgage arrears. Debtor
contends that his then attorney, Edward Fintel, Esq., advised him
that he was having trouble obtaining the actual amount of the
arrears, but that Debtor relied on Fintel "to obtain the correct
nunbers” fromKM. Finally, Debtor alleges that while he is now
aware that he was given 30 days to file a new plan which would
correctly state the arrears due on the KM nortgage, he does not
know what M. Fintel did to conply with the Conditional Order of
Septenber 8, 1994. (lId. at 6 and 7).

The Court notes that the notion filed by KM herein
appears to allege that as of January 16, 1995, Debtor's arrearage
on hi s nortgage was $33, 732.59, yet the Plan currently filed by the
Debtor in connection with Case #3 fixes the arrears at $28, 400.
(See Debtor's Plan filed January 17, 1995). Additionally, at oral
argunent Debtor's counsel asserted that KM's attorney refused to

provide himwith a current arrearage figure. It would thus appear

2 The Court notes that while Case #3 was filed on Novenber
23, 1994, Debtor did not file a Chapter 13 plan until January 17,
1995.



that a dispute over arrears will again be an inpedinent to the
confirmati on of Debtor's proposed Chapter 13 Plan. Thus, while
Debt or may have changed attorneys, it is not clear that that al one
is a change in circunmstances which will bring about a confirmable
Chapter 13 plan in Case #3.

Nevert hel ess, the Court concludes that it wll give
Debtor the benefit of the doubt regarding the alleged actions (or
inaction of his prior attorneys) and permt Case #3 to proceed to
a confirmation hearing on Debtor's current Plan dated January 13,
1995 and filed on January 17, 1995. In the event that Debtor is
unable to confirmsaid Plan on or before April 26, 1995, w thout
good cause, the Court will dism ss Case #3 and wi ||l prohibit Debtor
fromrefiling a Chapter 13 case within 180 days of the order of
dism ssal all in accordance with Code 8109(g)(1).

I T IS SO ORDERED.

Dated at Utica, New York

this day of

STEPHEN D. GERLI NG
Chief U. S. Bankruptcy Judge



